





 Briefing: Draft Western Cape Health Facilities Boards and Committees Bill, 2015

Background

In Nov 2012, The Cape Metropolitan Health Forum and the Learning Network for Health and Human Rights (represented by the School of Public Health and Family Medicine at UCT) made a joint Submission to the Directorate of Policy and Planning, Health Department, Western Cape Government: Comment on Amendments needed to the Western Cape Health Facilities Board Act, 2001. 

That Act has now been substituted by a new piece of legislation, the Western Cape Health Facilities Boards and Committees Bill, which, when passed, will replace the old Act. Hospital Board members will continue in their positions until the expiry of their terms, after which the new Act will kick in. 

There were also two consultations under the Cape Metro District Health Council’s mandate for community outreach (may 2014 and Feb 2015) in which the question of legislating Health Committees was discussed. The Provincial authorities committed to consulting over the legislation when it was brought out. 

You can discuss and decide whether you think the previous recommendations, both in the submission of 2012, and in the two District Health Council meetings, have been adequately addressed in the Bill.

What is this Briefing Document?

This document aims to help facilitate a process of community consultations about the Bill. It identifies what key elements are in the new Bill, what issues are not covered in the new Bill, and what has been included in ways that are important to discuss.  This document does not take any position on the Bill but does identify where there are important policy choices being made and highlights them for communities to discuss. 

The document has been prepared for the Cape Metro Health Forum to use in its preparations for a District Health Council on the 25th July where feedback on the Bill will be discussed and tabled.

Who does the Bill cover?

The Bill attempts to deal with both Hospital Boards and Health Committees. It gives them different kinds of functions so there are important difference in how they are constituted and how they function.

As stated in the National Health Act, the Bill allows for Health Committees at facilities or groups of facilities. It leaves it up to the MEC to determine the criteria and process for clustering facilities for a Health Committee.

Powers

The Bill makes a distinction between Health Committees (which are not ‘juristic persons’) and Boards, which are juristic persons who can be sued or can sue in their own name. If a Committee raises any funds, it must be associated with a Board since it is not a juristic person under this law.

This means that Health Committees cannot directly raise funds unless they are linked to a Hospital Board.

How are Health Committees to be composed and established?

The Bill follows the National Health Act in identifying a Ward Councillor, a head of facility and community members as comprising the committee. It stipulates that community members are at least half of the committee but can be more than half. The maximum number of members is 12 and it is stated that the minimum is 3. However, this is in contradiction to the requirement for half the members to be community members – since there would have to be four members, 2 from the community, to equal the ward councillor and facility manager.

The Bill provides for the MEC to appoint committees. There is no reference to election of members. The Bill states that the MEC must be satisfied that the community members nominated are “nominated by a body that … is sufficiently representative of the interests of the community concerned.” This implies that members must come from an organisation or sector, and cannot be directly nominated.  It does not give any guidance as to how the MEC would make that judgement or what criteria would be used.

Lastly, if no nominations or suitable nominations (in the opinion of the Minister) are received, the MEC can appoint members. 

Once the Committee is established, then it is expected to appoint a chair and deputy chair through election at its first meeting or whenever a position becomes vacant. The term of office of the office bearers is for one year only. Health Department staff are precluded from being the chair (but could, presumably, by implication, be the deputy chair). There is no mention of a secretary or a treasurer.  However, the Bill allows for an Exco to be established to conduct the business of the Committee between Committee meetings.

Terms of Office

The Bill provides for a term of three years, and a maximum of three successive terms (9 years in total). It provides for a handover period of 6 months to a replacement. The Minister can appoint a member again after three terms if there is an interval of a year off the committee, or immediately if there are “exceptional circumstances” (not defined).

There are standard criteria for losing your position on a Committee (death, insolvency, convicted of a crime, mental illness, etc). However, the Bill also provides for the Provincial MEC to initiate an investigation if a Committee member continuously ‘disrupts meetings’ or fails to perform their duties. The MEC ultimately decides to remove a member from the committee.
Duties and Powers of Health Committees

The Duties and Powers of Committees and Boards are summarised in the Table 1 below.
It is clear the duties and powers of the two participation structures are framed differently in some places. These are bolded for highlighting.

	Table 1. Duties and Powers of Hospital Boards and Health Committees compared

	
	Hospital Boards
	Health Committee

	Role - Duties
	
	

	Advisory
	Advise on formulation of policy and strategy
	N/A

	Participatory 
	Participate in Strategic Planning
	Assist manager to identify community priorities and strategies to address priorities 

	Monitor
	Monitor Performance, effectiveness, quality, quality improvement
	Request feedback on measures to improve service quality

	
	Regularly inspect facility but without impeding service delivery and to report to the head of hospital and, where needed, to the Head of Health.
	Conduct scheduled visits without impeding service delivery so as to provide constructive written feedback

	Redress
	Take measures to ensure that needs, concerns and complaints addressed by management
	Assist the community to communicate needs, concerns and complaints so that they can be appropriately addressed

	Engagement
	Foster community support for the facility
	Foster community support for the facility

	Service
	Encourage volunteers to assist
	Encourage volunteers to assist

	Fundraising
	Raise funds for Board’s functioning
	N/A

	
	
	

	Powers
	
	

	Advisory
	Can make recommendations on any matter relating to Board’s functions; and on renaming facility or part of facility
	Can make recommendations on any matter relating to Committee’s functions

	
	Can direct recommendations to the MEC,  HoD, hospital manager or municipality
	Can direct recommendations to the MEC, HoD, facility manager or municipality

	Access to information
	Can obtain any information from management (provided does not violate confidentiality)
	Can obtain any information from management (provided does not violate confidentiality

	
	Request progress reports, financial statements
	Request progress reports

	Investigate
	Conduct surveys, meetings and workshops in community
	Conduct surveys, meetings and workshops in community

	Communication
	Disseminate information to communities on mission, services, standards, policies, financial status, etc.
	Disseminate information to communities on mission, services, standards, policies, financial status, etc.

	Human resources
	Can appoint staff for the Board
	n/a

	Financial
	Can raise, administer funds, and donate funds to the hospital; or to a primary care facility linked to the hospital (with permission of the MEC)
	Can raise funds, provided committee is linked to a board and pays donated funds to a board



Health Committees generally have weaker powers. The language used to describe Health Committee roles and power is much less assertive. For example, a Health Committee can “request feedback” on measures to improve service quality, whereas a Board can actually monitor performance; similarly, a health committee can conduct scheduled visits, whereas a Board can regularly inspect facilities (no mention of such visits needing to be scheduled or the facility being notified ahead of time).

Additionally, the Bill provides for the MEC to authorise a Committee to perform ‘additional duties or exercise additional powers’ if the MEC believes it is in the public’s interest and the Committee has the capacity to do so. However, the MEC can also revoke such powers for the same reasons (no longer in public interest or no capacity). The MEC is permitted to authorise or revoke powers after consulting with officials and in accordance with procedures which still must be prescribed (i.e. new regulations). 

The Duties and Powers described here are quite different to those contained in the Draft National Policy or the Draft Policy that existed in the W Cape from 2008 onwards.  Table 2 below contrasts the Draft National Policy on Health Committees (Department of National Health) and the Draft W Cape Health Committee Policy (from 2008) with the duties and functions in the Draft Bill in 2015.

Accountability

The Bill indicates that Committees must provide an annual report to the MEC and may be asked to report to the HoD.

Although the Bill states that the MEC must take measures to ensure ‘collaborative works relationships’ between Boards, Committees and DHCs, there is no structural arrangement contained in the Bill to ensure such collaboration. 

The MEC can delegate their power to the Head of Health and the Head of Health can delegate their power, in turn, to any official they identify. This means that Health Committees may report to a designated official in the Health Department rather than the MEC.

The Relationship of the Facility Manager to the Committee

The Bill says that the facility manager must assist the Committee to perform its duties and must cooperate with the Committee. It does not state what form this assistance should take. However, it does state that the facility must provide a venue and ‘in so far as is possible, secretarial, administrative and financial accounting required by the committee (17.5). 

If there is a conflict (called ‘irreconcilable differences’), then mediation can be requested from the Head of Health.

Training and Support

The Bill indicates that the Department must provide induction for members appointed for the first time. It does not specify who is responsible for the induction. There is no mention of Training of Committee members or ongoing mentoring or support. 

Reimbursement or payments

The Bill indicates that Committee members can be compensated by the Department for travel expenses incurred to attend meetings of the Committee. Such reimbursement will be at a tariff set by the MEC. Other costs incurred in the course of fulfilling their duties (such as cell phone) are not specifically mentioned. However, under proposed regulations, the Bill indicates the MEC will issue regulations specifying traveling and other allowances payable in terms of the Act. It is not clear what ‘other allowances payable’ refers to.

Board members can be reimbursed for travel to the Board meeting from their home, or for travel to meetings or training events on behalf of the Board. If such travel takes them out of the country, they must first get the MEC’s permission in order to be reimbursed. Board members cannot be reimbursed for their time, but co-opted specialists can be reimbursed for work done for the Board. 

Neither Board members nor Health committee members will be paid for serving on these structures.

Operations

The first meeting of the Committee is determined by the Head of Health. Thereafter, the Committee should meet a minimum of four times a year (every three months). The committee can meet more frequently (e.g. if the Chair calls a meeting or if two committee members request a meeting). Members are entitled to be told of such special meetings.

The Bill proposes the Committee decide on its procedures. However, it defines a quorum as at least half the members, proposes decisions are done in the first instance by consensus (but by majority vote if no consensus can be reached) and allows external participants to be invited, or meetings to be open to the public. Minutes must be kept, including any resolution.  Committees can appoint sub-committees or specialist committees with a particular mandate but must minute this in a meeting, and any decisions or recommendations must be confirmed at the Committee’s next meeting.

It does not expect the Committee to have a constitution, nor does it prescribe a code of conduct. It does not state that minutes should be signed to be authorised.  Only a board is permitted to handle funds. A Committee can only raise funds if it is linked to a Board.

The MEC is expected to issue regulations which will determine the procedures for meetings of the Committee, for the nomination of members, and for the procedure for changing the functions of a Committee. 

Relationship to the Community

There is no mention of support for committees working in their communities. Committee members have duties which involve bringing community needs to the attention of the services but there are no provisions in the Bill to support them to travel or hold meetings in the community.
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	Role – Duties:
	Roles and Powers in WC Draft Bill (2015)
	Roles and Powers in WC Draft Policy (2008)
	Roles and Powers in National Guideline (2014)

	
	Hospital Boards
	Health Committee
	
	

	Advisory
	Advise on of policy and strategy
	N/A
	
	Provide expert advice

	Participatory 
	Participate in Strategic Planning
	Assist manager to identify community priorities and strategies to address priorities 
	
	Assist formulating strategy, draw up plans; assist in setting inst. policy; Act as advocates of the institutions’ interests

	Monitor
	Monitor Performance, effectiveness, quality, quality improvement
	Request feedback on measures to improve service quality
	Monitor Performance, effectiveness, efficiency of the facility
	Assist in monitoring performance agreements

	
	Regularly inspect facility but without impeding service delivery and to report to the head of hospital and, where needed, to the Head of Health.
	Conduct scheduled visits without impeding service delivery so as to provide constructive written feedback
	
	Monitor the effectiveness of communication between institution and community

	
	
	
	
	Monitor the investigation and resolution of complaints;

	
	
	
	
	ensuring equitable access 

	Redress
	Take measures to ensure that needs, concerns and complaints addressed by management
	Assist the community to communicate needs, concerns and complaints so that they can be appropriately addressed
	Take steps to ensure that needs, concerns and complaints of patients and communities are properly addressed by management
	Assist institutional managers in conducting disciplinary proceedings and resolving disputes; Provide forum for patient and public’s grievances

	Engagement
	Foster community support for the facility
	Foster community support for the facility
	Foster community support for the facility
	Provide a visible presence so as to build relations with staff

	Service
	Encourage volunteers to assist
	Encourage volunteers to assist
	
	N/A

	Fundraising
	Raise funds for Board’s functioning
	N/A
	
	Raise funds for recreational facilities for staff; amenities for patients; Raise additional funds for the institution

	Governance
	N/A
	N/A
	Provide Governance as it relates to service provision within the facility
	Assist and support institutional management with policy and strategy




	Powers:
	Roles and Powers in WC Draft Bill (2015)
	Roles and Powers in WC Draft Policy (2008)
	Roles and Powers in National Guideline

	
	Hospital Boards
	Health Committee
	
	

	Advisory
	Can make recommendations on any matter relating to Board’s functions; and renaming facility/ part of facility
	Can make recommendations on any matter relating to Committee’s functions
	
	Make recommendations to MEC on financial matters; to the province on infrastructure and maintenance.

	
	Can direct recommendations to the MEC,  HoD, hospital manager or municipality
	Can direct recommendations to the MEC, HoD, facility manager or municipality
	
	Advising institutional management on community engagement

	Access to information
	Can obtain any information from management (provided does not violate confidentiality)
	Can obtain any information from management (provided does not violate confidentiality)
	
	Exercise the right of access to any information which may be required

	
	Request progress reports, financial statements
	Request progress reports
	
	receive regular management reports

	Investigate
	Conduct surveys, meetings and workshops in community
	Conduct surveys, meetings and workshops in community
	
	Involvement in complaints management

	Communication
	Disseminate information to communities on mission, services, standards, policies, financial status, etc.
	Disseminate information to communities on mission, services, standards, policies, financial status, etc.
	
	regular report back meetings and the dissemination of information to the community; fostering partnerships of institution within the wider community

	
	
	
	
	Hold open board/ committee meetings, open days institution

	Human resources
	Can appoint staff for the Board
	n/a
	
	[bookmark: _GoBack]Assist management to appoint staff; Review institutional staffing practices for fairness; Assist managers to create career development pathways for staff; Recommend outstanding staff for commendation by the MEC

	Financial
	Can raise, administer funds, and donate funds to the hospital; or to a primary care facility linked to the hospital (with permission of the MEC)
	Can raise funds, provided committee is linked to a board and pays donated funds to a board
	
	Support approval of purchases of equipment for submission to district; Recommend the budget prepared by the institution; Assist management in the appropriate deployment of funds
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